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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
v.
JEREMY J. KITER,
Defendant-Appellant.

)
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)
)
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)
)

NO. 47901-2020
FRANKLIN COUNTY NO. CR-2009-1393
APPELLANT'S REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jeremy Kiter has challenged the district court’s decisions to revoke his probation and
execute his underlying sentence of five years, with two years fixed, without reducing that
sentence. The State responds that: (1) the district court’s denial of Mr. Kiter’s request to reduce
his sentence should be reviewed for fundamental error, (2) the issue of whether the district court
abused its discretion by not reducing Mr. Kiter’s sentence is not preserved for appellate review,
and (3) the district court did not abuse its discretion in revoking Mr. Kiter’s probation and
executing the foregoing sentence without also reducing that sentence. Mr. Kiter submits this
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reply brief to respond to the State’s arguments that his request to reduce his sentence should be
reviewed for fundamental error and is not preserved for appellate review.

ISSUE
Did the district court abuse its discretion when it revoked Mr. Kiter’s probation and executed his
underlying sentence without reducing his sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Kiter’s Probation And Executed
His Underlying Sentence Without Reducing His Sentence
At the disposition hearing, Mr. Kiter’s trial counsel asked for the district court to
“terminate [Mr. Kiter’s] probation with an unsuccessful probation.” (Tr. Vol. I, p.9, Ls.22-24.)
In the Respondent’s brief, the State asserts that “Kiter’s request was effectively for commutation
of the sentence to time served.” (Respondent’s Brief, p.3.) The State argues: (1) that the Court
should apply fundamental error analysis for reviewing whether the district court abused its
discretion by not reducing Mr. Kiter’s sentence because “Kiter did not make a Rule 35 motion at
the disposition hearing” and (2) that “Kiter’s claim that the district court abused its discretion by
not sua sponte reducing his sentence upon revoking probation in unpreserved.” (Respondent’s
Brief, p.3.)
First, the State argues that Mr. Kiter’s claim that the district court abused its discretion by
not granting his requested reduction of his sentence at the disposition hearing should be reviewed
for fundamental error because “Kiter did not make a Rule 35 motion at the disposition hearing.”
(Respondent’s Brief, p.3.) Instead, the State classifies Mr. Kiter’s request as being “effectively
for commutation of the sentence to time served.” (Respondent’s Brief, p.3.) Under I.C. § 192601(1), “[w]henever any person shall have been convicted, or enter a plea of guilty, in any
district court of the state of Idaho, of or to any crime against the laws of the state, except those of
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treason or murder, the court in its discretion may: 1. Commute the sentence and confine the
defendant in the county jail, or, if the defendant is of proper age, commit the defendant to the
custody of the state department of juvenile corrections.” In criminal law cases, a commutation is
the substitution in a particular case of a less severe punishment for a more severe one that has
already been judicially imposed on the defendant. Black's Law Dictionary (11th ed. 2019). A
commutation “would constitute a reduction in punishment, that is, a punishment which is
diminished in severity. Commutation, by its very definition, diminishes the severity of a
sentence.” State v. Brooks, 131 Idaho 608, 609 (Ct. App. 1998) (emphasis in original).
In contrast, Idaho Criminal Rule 35(b) allows defendants to file a motion to reduce a
sentence and authorizes a court to make such a reduction. The Idaho Court of Appeals has found
that “the two terms ‘made’ and ‘filed’ are used interchangeably in Rule 35 and, therefore, only a
single motion for reduction of sentence, whether written or oral, is allowed in all circumstances
contemplated by the rule.” State v. Hurst, 151 Idaho 430, 439 (Ct. App. 2011). A request to
reduce a sentence that is within statutory limits under Rule 35 is considered a plea for leniency.
State v. Huffman, 144 Idaho 201, 203 (2007).
At the probation violation disposition hearing, Mr. Kiter never requested that his sentence
be commuted or that he be confined in the county jail. (See Tr. Vol. I.) Instead, Mr. Kiter
intended to have his sentence reduced so that he could be released from custody. Mr. Kiter’s
trial counsel explained to the district court that, “I’m not sure that it serves the terms of justice to
send him off to prison for the act that he committed so many years ago. He has paid his debt to
society with the year and a half that he has served in jail.” (Tr. Vol. I, p.11, Ls.3-7.) Mr. Kiter
asked for the “mercy of the court” and informed the district court that “[m]y family drove from
Salt Lake to here in hopes to pick me up at the jail and go back.” (Tr. Vol. I, p.14, Ls.5-22.)
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Mr. Kiter asserts that his request to reduce his sentence at the probation violation
disposition hearing was an oral Rule 35 motion rather than a request for a commutation. Since
the Rule 35 motion was made at the disposition hearing, this Court should review the denial of
his request for an abuse of discretion rather than fundamental error. See Huffman, 144 Idaho at
203. Even if this Court interprets Mr. Kiter’s request as being for a commutation of his sentence,
rather than a reduction under Rule 35, the district court’s denial of a request for a commutation is
reviewed for an abuse of discretion. State v. Cline, 113 Idaho 90, 90 (Ct. App. 1987). Mr. Kiter
contends that such a denial would be an abuse of discretion for the same reasons stated in the
Appellant’s Brief regarding the denial of his Rule 35 motion. (Appellant’s Brief, pp.6-7.)
Second, the State asserts that “Kiter’s claim that the district court abused its discretion by
not sua sponte reducing his sentence upon revoking probation is unpreserved.” (Respondent’s
Brief, p.3.) “Sua sponte” is defined as “Latin ‘of one’s own accord; voluntarily.’ Without
prompting or suggestion; on its own motion.” Black's Law Dictionary (11th ed. 2019). As
explained above, Mr. Kiter asserts that he did make an oral Rule 35 motion at the disposition
hearing. Therefore, the issue of whether the district court abused its discretion by denying that
motion is preserved for appeal. Even if this Court accepts the State’s argument that Mr. Kiter
requested a commutation of his sentence, such a commutation would have also resulted in a
reduction of his sentence.

Since Mr. Kiter requested that his sentence be reduced at the

disposition hearing, the State’s characterization of Mr. Kiter’s claim on appeal as being that “the
district court abused its discretion by not sua sponte reducing his sentence upon revoking
probation” is without merit. (Respondent’s Brief, p.3.)
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In sum, Mr. Kiter maintains that the district court did not exercise reason, and thus
abused its discretion, by revoking his probation and executing his sentence without reducing the
sentence.

CONCLUSION
Mr. Kiter respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 2nd day of March, 2021.

/s/ Jacob L. Westerfield
JACOB L. WESTERFIELD
Deputy State Appellate Public Defender
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